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Refresher on the Fundamentals
of Board Governance



Presenter
Presentation Notes
Darry intro:
Good practice to review our basic responsibilities as trustees; our authorities and those delegated to the president and refresh ourselves on our core ethical standards
Also, good timing with our new board members joining us for their first meeting



Fiduciary Duties of Trustees
e Duty of Care

* Exercise due diligence, care and skill in determining actions in the best
interests of the university

e Regularly attend, prepare and participate

* Fiduciary responsibility for the assets, finances, and investments, as well
as the quality of the academic, research and outreach programs

e Duty of Loyalty
e Actin good faith with the best interests of the university in mind

e Further the university’s goals and not the trustee’s personal or business
interests

e Duty of Obedience

e Ensure the university’s resources are dedicated to the fulfillment of its
mission

* Ensure university complies with applicable laws and ethical obligations
1 Oregon State



Presenter
Presentation Notes
Darry:
In serving a public institution, as board members, we must fulfill certain duties to the institution we serve.
Such duties include care, loyalty, and obedience.  
Encourage trustees to ask engaging questions, regardless of public setting (as described later) – that’s part of the Duty of Care
Ability to reasonably rely on experts’ advice in making their determination – must be reasonable reliance given the circumstances.  


Responsibilities of Individual Trustees

e Safeguard the university’s assets and foster its
capacity to serve others

e Speak candidly, foster openness and trust, respect the
opinions of others

e Remember that the Board Chair speaks for the Board
and the President speaks for the University

e Avoid personal agenda

e Support the President while exercising critical
judgment

e Distinguish between management and governance
Issues

* Avoid even the perception of conflict of interest
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Presenter
Presentation Notes
Darry:
These duties are echoed in the policy we adopted “Responsibilities of Individual Trustees”
It also instructs us, as trustees:
 to engage at a strategic level, 
exercise critical judgement, 
speak candidly and respect the opinions of others
And avoid personal agendas

It is also important, as trustees, to remember that the Chair speaks for the Board.


Delegation of Authority

e Board to review annually

e Delegates authority to President for all activities that
further the operation of the university

e Certain activities reserved to the Board such as:

Presidential hiring, compensation, evaluation

Changes to bylaws, mission of university

Issuance of bonds

Adoption of budget and determination of tuition and fees

L


Presenter
Presentation Notes
Debbie:
Trustees’ responsibility highlights the need to distinguish between management and governance issues
One way to ensure effective working relationship between the board and the president is to have clear lines of responsibilities. 
The delegation of authority is a good way to lay out those roles and the resolution instructs you to review this annually
The board has broad authority for governing the university – you have delegated to the President all activities except a few that you reserved to the Board



Ethics & Conflicts of Interests

* Board Policies

e Trustee Code of Ethics

e Trustee Conflicts of Interest & Recusal

e Oregon Ethics Law
* Use of Office
e Gifts

Conflicts of Interest

Campaigning and Lobbying

Statement of Economic Interest
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Presenter
Presentation Notes
Becca:
Discuss OSU’s and Board’s strong commitment to the highest levels of integrity and transparency.  Tone at the top.  These policies and the government ethics law guide you to ensure that commitment is upheld and that OSU’s mission is furthered.  

You are a public official under the government ethics law and the law provides that these obligations are your personal responsibility.

Oregon Government Ethics Commission regulates “public officials.”  Unlike other situations, you cannot rely on advice of counsel in this area.  If you need a definitive opinion on which to rely, we coordinate with OGEC to get you that opinion.



Use of Office

* May not use your position to obtain financial benefit or
avoid financial detriment

* Prohibition applies to you, as well as your relatives and
members of your households

Oregon State
UNIVERSITY


Presenter
Presentation Notes
Becca - Key is whether the benefit or avoidance would not otherwise be available but for the position held by the public official

Relatives = spouse, children, siblings, spouses of siblings, your parents or your spouse’s parents, anyone for whom you have a legal support obligation



Gifts

* May not accept gifts from any source with an economic
interest, distinct from that of general public, in any matter
subject to decision by the Board

e “Gift” = anything of economic value provided without
consideration of equal value which is not provided to
others who are not public officials on the same terms

* Prohibition extends to relatives/household members
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Presenter
Presentation Notes
Becca

Sometimes the “value” or the nature of the gift might not be clear so I encourage you to actively work with the Board Secretary on any invites or requests you receive – even from the foundation.

For background: 

Summary of Trustee Invitation Rules (based on December 7, 2015 email)
1)      A person who is a Foundation Trustee (or a Lifetime Trustee or an Honorary Trustee) can be invited to any Foundation event in his or her capacity as Foundation Trustee-- even if that person has a role with the University.   If the person is not being invited as a Foundation trustee, but rather as a donor or as an OSU Trustee, this does not apply. 
 
2)      OSU employees may attend a Foundation event if they are doing so in their role as OSU employees.   An example of this is a Dean attending a football game in the Foundation’s skybox.   Part of the Dean’s role at the University is assisting with donor cultivation and stewardship-- attending Foundation events is in fulfillment of that role.  There is no need for the University to reimburse the cost to the Foundation, and the gift is to OSU, not to the individual employee. OSU Trustees are not employees of OSU (excepting out the two slotted positions for faculty and non-faculty members).   
 
3)      With the exception of No. 1 above, all invitations to OSU Trustees will be coordinated through the Secretary of the OSU Board of Trustees.  An OSU Trustee who is not also a Foundation Trustee or who is a Foundation Trustee but does not meet No. 1 above, may be invited to Foundation events.  However, to the extent that the OSU Trustee receives something of value at that event (eg-- a dinner or entertainment), the OSU Trustee must pay for the value of what was received in order to comply with Oregon ethics laws.  In the alternative, the University can reimburse the Foundation for the value of the event if the OSU Trustee is attending in his or her capacity as OSU Trustee.  
 
4)   If there is uncertainty in applying this guidance, Foundation staff will consult with the Secretary of the Board of Trustees who may seek legal advice, if needed.



Gifts, continued

e Exceptions include, but not limited to:

* Gifts with aggregate value of less than S50 per year from one source

e Gifts from relatives/household members

* Gifts in usual/customary practice of your business and n/a to OSU/Board
e Entertainment incidental to main purpose of event

e Entertainment where you are acting in official capacity and representing
OSU for ceremonial purpose

e Cost of admission/food/beverage when you are representing OSU at
reception/meal/meeting

e Payment of reasonable expenses by another public body or non-profit if
you are scheduled to make a speech or officially represent OSU
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Presenter
Presentation Notes
Becca – If not clear cut, we can get OGEC opinion and we need you to be able to officially rely on an advisory opinion.


Conflicts of Interest

e “Conflict of Interest” — Participation in official action that
could or would result in financial benefit or detriment to
you, your relative or a business with which either is
associated

e Two types of conflicts:
e Potential conflicts (“could”) — Must announce and may participate
e Actual conflicts (“would”) — Must announce and refrain/recuse

: L


Presenter
Presentation Notes
Becca


Annual Verified Statement of
Economic Interest

e Must be filed with the Oregon Government Ethics
Commission each April 15

e Each Trustee’s personal responsibility



Presenter
Presentation Notes
Becca – just quick reminder on this, as it’s one of the key elements of government ethics responsibilities

A lot of people over- or under-report, so be sure to reach out if you have questions.

Starting last year, these submittals are on line and available to the public 
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Campaigning and Lobbying

e Campaigning
e You may not, in your OSU capacity, promote or oppose election petitions,
candidates, political committee or ballot measures
e You may do so only in your personal capacity

e Lobbying

e You may engage in discussions and actions to influence legislators and
other state actors to advocate for policy or legal agendas to benefit OSU’s
interests

e OSU must register any public officials acting on its behalf who spend
either 24 hours or $100 in one calendar quarter on lobbying activities

(e.g., attempting to influence legislative actions)
SHEgoN Siare


Presenter
Presentation Notes
Becca –  
Discussion of new Beaver PAC; Beaver Caucus.  Do not participate in either in your OSU capacity.  Some work with Caucus on OSU staff working on some things that do not cross the ethics line, and staff cannot participate in the PAC in their OSU capacity.  We are taking a conservative approach with you and any of this Caucus or PAC work should be in your personal, not OSU, capacity.  

Let’s talk if you want to lobby.
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Public Records Law

* Purpose — confers the right for any person to inspect any
nonexempt public record of a public body in Oregon

e “Public record” includes:

e Any writing (including email), stored on any medium that contains
information relating to the conduct of the public’s business

* That is owned, used or retained by a public body

e Exemptions from disclosure may apply

L


Presenter
Presentation Notes
Becca - Consider the content before taking notes and before hitting “send” on an email.  Are you ok with it being on the front page of the Oregonian?

I understand that most of the trustees use personal emails.  That means that, if we get a public records request for your OSU emails, GC staff would need to review all of your personal emails to determine what is a public record and whether it meets an exemption or not.  (In cases of an appeal, the DA or a court may also review your personal emails.)  Note subpoena possibility too.

If concerned, work with Debbie on options.


Public Meetings Law

 Meetings of governing bodies at which decisions
about the public’s business are made or deliberated
must be open to the public

e If there is a quorum, the gathering is subject to the
Public Meetings law

e Must provide notice of meetings and opportunity for
the public to attend

12 Oregon State
UNIVERSITY


Presenter
Presentation Notes
Becca – cautions on social gatherings, group email discussion

Open and accessible but not requirement to provide opportunity to participate

Give reassurance to trustees that the Board Secretary is responsible for ensuring that the agendas and meetings are consistent with these requirement and consults with GC as needed


Public Meetings Law, continued

e Executive sessions are not open to the public (but media
can attend)

e Executive sessions still must be announced, they may be convened only
for certain matters and there must be no final decisions made

» Civil penalties against public officials for violations — advice of counsel is a
defense, unlike most ethical violations

13 Oregon State
UNIVERSITY


Presenter
Presentation Notes
Examples of executive session matters – discipline of employee (if they don’t request open hearing), labor negotiator consultations, exempt public records, consultation with legal counsel re current/likely to be filed litigation


For background: 
IF ASKED - Civil penalties are only for violation of executive session rules.  Enforcement of other public meetings rules = injunctive/declaratory action by anyone affected (can be press or those affected by decision that might be made.  

	If unintentional/nonwillful violation – voiding the decision is permissible but not mandatory remedy. (And can reinstate the decision in later compliant meeting).
	If intentional/willful violation by quorum – can’t reinstate the decision and voiding the decision is mandatory unless other equitable relief is available.
	If intentional/willful violation by a member – that member is personally liable to the governing body or public for the amount of attorney fees paid by the body to successful plaintiff
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Questions?

SCon S
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